












SPONSOR:

DELAWARE STATE SENATE

144TH GENERAL ASSEMBLY

SENATE BILL NO.

AN ACT TO AMEND TITLE 6 OF THE DELAWARE CODE RELATING TO THE DELAWARE FALSE CLAIMS AND REPORTING ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1.  Amend section 1201(a) of Title 6 of the Delaware Code by striking the word “or” as it appears at the end of paragraph (6) and all of the remainder of said subsection and substituting in lieu thereof the following:
“(7)  Knowingly makes, uses or causes to be made or used a false record or statement to conceal, avoid, increase or decrease an obligation to pay or transmit money or property to or from the Government;

(8)  Is a beneficiary of an inadvertent submission of a false claim to the Government, subsequently discovers the falsity of the claim, and fails to disclose the false claim to the Government within a reasonable time after discovery of the false claim; or

(9)  Is a beneficiary of an inadvertent payment or overpayment by the Government of monies not due, and knowingly fails to repay the inadvertent payment or overpayment to the Government

Shall be liable to the Government for a civil penalty of not less than $5,500 and not more than $11,000 for each act constituting a violation of this section, plus than 3 times the amount of actual damages which the Government sustains because of the act of that person.  The court shall have the power to grant other equitable relief, including temporary injunctive relief, as is necessary to prevent the transfer, concealment or dissipation of illegal proceeds, or to protect the public.”

Section 2.  Amend section 1202(1) of Title 6 of the Delaware Code by striking said paragraph in its entirety and substituting in lieu thereof the following:   “(1)  ‘Beneficiary of an inadvertent submission of a false claim’ and ‘beneficiary of an inadvertent payment or overpayment’ include any person or entity who in any way derives a benefit from the claim or payment or overpayment and need not be the same person or entity who submitted the claim to the Government or directly received the payment or overpayment from the Government.”
Section 3.  Amend section 1203(b)(1) of Title 6 of the Delaware Code by striking said paragraph in its entirety and substituting in lieu thereof the following:  “(1)  A private civil action may be brought by any person, entity or organization (hereinafter ‘private party’ or ‘party’) for a violation of this chapter on behalf of the party bringing suit and for the Government.  The action shall be brought in the name of the Government.  The action may be dismissed only if the court and the Attorney General give written consent to the dismissal and their reasons for consenting.”
Section 4.  Amend section 1203(b)(2) of Title 6 of the Delaware Code by striking said paragraph in its entirety and substituting in lieu thereof the following:  “(2)  A copy of the complaint and written disclosure of substantially all material evidence and information the private party possesses shall be served on the Attorney General pursuant to Rules 4 and 5 of the Superior Court Civil Rules.  The complaint shall be filed in camera and shall remain under seal for at least 60 days.  The complaint shall not be served on the defendant until the expiration of 60 days or any extension approved under paragraph (3) of this subsection.  Within 60 days after receiving a copy of the complaint, the Attorney General shall conduct an investigation of the factual allegations and legal contentions made in the complaint.  The Attorney General need not conduct such investigation where the complaint alleges tax or unemployment insurance fraud in an amount less than $75,000, in which case the action shall proceed under section 1205(b) of this chapter, subject to the provision of section 1204 of this chapter.  The Attorney General may elect to intervene and proceed with the action within 60 days after he or she receives the complaint, the material evidence and information.”
Section 5.  Amend section 1203(b)(3) of Title 6 of the Delaware Code by striking the words “Government or the” as they appear in the first sentence of said paragraph.

Section 6.  Amend section 1203(b)(4) of Title 6 of the Delaware Code by striking said paragraph in its entirety and substituting in lieu thereof the following:  “(4)  Before the expiration of the 60-day period or any extensions obtained under paragraph (3) of this subsection, or within 20 days of being notified by the court that the seal has expired, the Attorney General shall:

a. Proceed with the action, in which case the action shall be conducted by the Attorney General; or

b. Notify the court that it declines to take over the action, in which case the private party bringing the action shall have the right to conduct the action.”

Section 7.  Amend section 1203(b)(5) of Title 6 of the Delaware Code by striking the word “Government” as it appears in said paragraph and substituting in lieu thereof the words “Attorney General.”
Section 8.  Amend section 1204(a) of Title 6 of the Delaware Code by striking said subsection in its entirety and substituting in lieu thereof the following:  “(a)  If the Attorney General proceeds with the action, he or she shall have the primary responsibility for prosecuting the action, and shall not be bound by an act of the party bringing the action.  Such party shall have the right to continue as a party to the action, subject to the limitations set forth in subsections (b), (c) and (e) of this section.”
Section 9.  Amend section 1204(b) of Title 6 of the Delaware Code by striking the word “Government” wherever it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 10.  Amend section 1204(c) of Title 6 of the Delaware Code by striking the word “Government” as it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 11.  Amend section 1204(d) of Title 6 of the Delaware Code by striking “Government” wherever it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 12.  Amend section 1204 (e) of Title 6 of the Delaware Code by striking the word “Government” wherever it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 13.  Amend section 1204 of Title 6 of the Delaware Code by adding a new subsection (f) to read as follows:  “(f)  Notwithstanding subsection 1203(b), the Attorney General may elect to pursue its claim through any alternate remedy available to him or her, including any administrative proceeding to determine a civil money penalty.  If any such alternate remedy is pursued in another proceeding, the party initiating the action shall have the same rights in such proceeding as such party would have had if the action had continued under this chapter.  Any finding of fact or conclusion of law made in such other proceeding that has become final shall be conclusive on all parties to an action under this chapter.  For purposes of the preceding sentence, a finding or conclusion is final if it has been fully determined on appeal to the appropriate court, if all time for filing such an appeal with respect to the finding or conclusion is not subject to judicial review.”

Section 14.  Amend section 1205(a) of Title 6 of the Delaware Code by striking the word “Government” wherever it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 15.  Amend section 1205(a) of Title 6 of the Delaware Code by striking the number “15” as it appears in said subsection and substituting in lieu thereof the number “20.”
Section 16.  Amend section 1205(a) of Title 6 of the Delaware Code by striking the number “25” as it appears in said subsection and substituting in lieu thereof the number “33.”
Section 17.  Amend section 1205(b) of Title 6 of the Delaware Code by striking the word “Government” as it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 18.  Amend section 1205(b) of Title 6 of the Delaware Code by striking the number “25” as it appears in said subsection and substituting in lieu thereof the number “30.”
Section 19.  Amend section 1205(b) of Title 6 of the Delaware Code by striking the number “30” as it appears in said subsection and substituting in lieu thereof the number “50.”
Section 20.  Amend section 1205(c) of Title 6 of the Delaware Code by striking the word “Government” as it appears in the first sentence of said subsection and substituting in lieu thereof the words “Attorney General.”
Section 21.  Amend section 1205(c) of Title 6 of the Delaware Code by striking the last sentence of said subsection and substituting in lieu thereof the following:  “Such dismissal shall not prejudice the right of the Attorney General to continue the action on behalf of the Government.”

Section 22.  Amend section 1205(d) of Title 6 of the Delaware Code by striking the word “Government” as it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 23.  Amend section 1205(d) of Title 6 of the Delaware Code by inserting the word “or” after the word “vex” as it appears at the end of paragraph (1) of said subsection and by striking paragraph (3) of said subsection in its entirety.
Section 24.  Amend section 1206(c) of Title 6 of the Delaware Code by striking said subsection in its entirety and substituting in lieu thereof the following:  

“(c)  Upon motion of the Attorney General, the court may dismiss the party initiating the action if the false claims alleged are substantially based upon the public disclosure of allegations or actions in a criminal, civil or administrative hearing, or from the news media, unless the party bringing the action is an original source of this information.

For purposes of this subsection, ‘original source’ means the party bringing suit who has independent knowledge, including knowledge based on its own investigation of defendant’s conduct, of the information on which the allegations are based and has voluntarily provided or verified the information on which the allegations are based or has voluntarily provided the information to the Government before filing an action under this Chapter which is based on the information.”
Section 25.  Amend section 1208 of Title 6 of the Delaware Code by redesignating the existing section as subsection “(a)” and by adding a new subsection “(b)” to read as follows:  “(b)  It shall be the duty of every employer of more than 3 employees to post and maintain in a place accessible to its employees and where they normally pass a summary of this chapter upon request and without charge.  Such summaries shall be provided by the Delaware Department of Justice to the Delaware Department of Labor for distribution.”

Section 26.  Amend section 1209(a) of Title 6 of the Delaware Code by striking said subsection in its entirety and substituting in lieu thereof the following:  “(a)  A civil action under this chapter may not be brought:

(1) More than 10 years after the date on which the violation is committed: or

(2) More than 3 years after the date when facts material to the right of action are known or reasonably should have been known by the official of the Government charged with responsibility to act in the circumstances,

But in no event more than 14 years after the date on which the violation is committed, whichever occurs last.

Section 27.  Amend section 1209(b) of Title 6 of the Delaware Code by striking the word “Government” as it appears in said subsection and substituting in lieu thereof the words “Attorney General.”
Section 28.  Amend Chapter 12 of Title 6 of the Delaware Code by adding a new section 1210 to read as follows:

“1210.  The Attorney General’s False Claims Act Litigation Fund.

(a)  In any action brought under the provisions of this chapter, except cases alleging Medicaid fraud, all moneys collected by the State shall be credited by the Sate Treasurer to a fund to be known as the ‘Attorney General’s False Claims Act Litigation Fund.’


(b)  The Attorney General’s False Claims Act Litigation Fund shall be a revolving fund and shall consist of funds transferred to the revolving fund resulting from actions brought pursuant to the provisions of this chapter, gifts or grants made to the revolving fund and funds awarded to the Attorney General for the recovery of costs and attorney fees under this chapter.  

(c)  Money in the Attorney General’s False Claims Act Litigation Fund shall not exceed $300,000 in any fiscal year and shall be used solely for the payment of expenses incurred by the Attorney General in connection with its activities under this chapter.  At the end of any fiscal year, if the balance in the Attorney General’s False Claims Act Litigation Fund exceeds $300,000, the excess shall be withdrawn from the Attorney General’s False Claims Act Litigation Fund and deposited in the General Fund.

(d)  The Attorney General is authorized to expend from the Attorney General’s False Claims Act Litigation Fund such moneys as are necessary for the payment of salaries, costs, expenses and charges incurred in the preparation, institution and maintenance of false claims actions under this chapter.

(e)  When it is legally established that the State, or agencies thereof, public bodies of the State or individuals have a right to a portion of funds in the Attorney General’s False Claims Act Litigation Fund, the Attorney General is authorized to approve release of such funds to the appropriate fund, entity or recipient.

(f)  From time to time as determined by the Delaware State Clearinghouse Committee, the Attorney General shall submit a detailed report to members of the Committee of revenues, expenditures and program measures for the fiscal period in question.  Such report shall also be sufficiently descriptive in nature so as to be concise and informative.  The Committee may cause the Attorney General to appear before the Committee and to answer such questions as the Committee may require.”

Section 29.  Amend Chapter 12 of Title 6 of the Delaware Code by adding a new section 1211 to read as follows:

“1211.  Civil Investigative Demands.

(a) In general.


(1) Issuance and service. Whenever the Attorney General has reason to believe that any person may be in possession, custody, or control of any documentary material or information relevant to an investigation, the Attorney General may, before commencing a civil proceeding under this Act, issue in writing and cause to be served upon such person, a civil investigative demand requiring such person:


a.  to produce such documentary material for inspection and copying;


b.  to answer, in writing, written interrogatories with respect to such documentary material or information;


c.  to give oral testimony concerning such documentary material or information; or



d.  to furnish any combination of such material, answers, or testimony.

The Attorney General may delegate the authority to issue civil investigative demands under this section to the Delaware State Police subject to conditions as the Attorney General deems appropriate. Whenever a civil investigative demand is an express demand for any product of discovery, the Attorney General or his or her designee shall cause to be served, in any manner authorized by this section, a copy of such demand upon the person from whom the discovery was obtained and shall notify the person to whom such demand is issued of the date on which such copy was served.

(2) Contents and deadlines. Each civil investigative demand issued under paragraph (1):



a.  Shall state the nature of the conduct constituting an alleged violation that is under investigation and the applicable provision of law alleged to be violated.



b.  Shall identify the individual causing the civil investigative demand to be served and to whom communications regarding the civil investigative demand should be directed.



c.  Shall state the date, place, and time at which the person is required to appear, produce written answers to interrogatories, produce documentary material or give oral testimony. The date shall not be less than 10 days from the date of service of the civil investigative demand. Compliance with the civil investigative demand shall be at the Office of the Attorney General.



d.  If the civil investigative demand is for documentary material or interrogatories, shall describe the documents or information requested with specificity.



e.  Shall notify the person of the right to be assisted by counsel.



f.  Shall advise that the person has 20 days from the date of service or up until the return date specified in the demand, whichever date is earlier, to move, modify, or set aside the civil investigative demand pursuant to subparagraph (j)(2)a. of this section.

(b) Protected material or information.

(1) In general. A civil investigative demand issued under subsection (a) of this section may not require the production of any documentary material, the submission of any answers to written interrogatories, or the giving of any oral testimony if such material, answers, or testimony would be protected from disclosure under:


a.  the standards applicable to subpoenas or subpoenas duces tecum issued by a court of this State to aid in a grand jury investigation; or



b.  the standards applicable to discovery requests under the Superior Court Rules of Civil Procedure to the extent that the application of such standards to any such civil investigative demand is appropriate and consistent with the provisions and purposes of this section.


(2) Effect on other orders, rules, and laws. Any such civil investigative demand which is an express demand for any product of discovery supersedes any inconsistent order, rule, or provision of law (other than this section) preventing or restraining disclosure of such product of discovery to any person. Disclosure of any product of discovery pursuant to any such civil investigative demand does not constitute a waiver of any right or privilege which the person making such disclosure may be entitled to invoke to resist discovery of trial preparation materials.

(c) Service in general. Any civil investigative demand issued under subsection (a) of this section may be served by any person so authorized by the Attorney General or by any person authorized to serve process on individuals within Delaware, through any method prescribed in the Superior Court Rules of Civil Procedure or as otherwise set forth in this Chapter.
(d) Service upon legal entities and natural persons.

(1) Legal entities. Service of any civil investigative demand issued under subsection (a) of this section or of any petition filed under subsection (j) of this section may be made upon a partnership, corporation, association, or other legal entity by:


a.  delivering an executed copy of such civil investigative demand or petition to any partner, executive officer, managing agent, general agent, or registered agent of the partnership, corporation, association or entity;



b.  delivering an executed copy of such civil investigative demand or petition to the principal office or place of business of the partnership, corporation, association, or entity; or



c.  depositing an executed copy of such civil investigative demand or petition in the United States mails by registered or certified mail, with a return receipt requested, addressed to such partnership, corporation, association, or entity at its principal office or place of business.


(2) Natural person. Service of any such civil investigative demand or petition may be made upon any natural person by:



a.  delivering an executed copy of such civil investigative demand or petition to the person; or



b.  depositing an executed copy of such civil investigative demand or petition in the United States mails by registered or certified mail, with a return receipt requested, addressed to the person at the person's residence or principal office or place of business.

(e) Proof of service. A verified return by the individual serving any civil investigative demand issued under subsection (a) of this section or any petition filed under subsection (j) of this section setting forth the manner of such service shall be proof of such service. In the case of service by registered or certified mail, such return shall be accompanied by the return post office receipt of delivery of such civil investigative demand.
(f) Documentary material.

(1) Sworn certificates. The production of documentary material in response to a civil investigative demand served under this section shall be made under a sworn certificate, in such form as the civil investigative demand designates, by:


a.  in the case of a natural person, the person to whom the civil investigative demand is directed; or



b.  in the case of a person other than a natural person, a person having knowledge of the facts and circumstances relating to such production and authorized to act on behalf of such person.

The certificate shall state that all of the documentary material required by the demand and in the possession, custody, or control of the person to whom the civil investigative demand is directed has been produced and made available to the Attorney General.

(2) Production of materials. Any person upon whom any civil investigative demand for the production of documentary material has been served under this section shall make such material available for inspection and copying by the Attorney General at the place designated in the civil investigative demand, or at such other place as the Attorney General and the person thereafter may agree and prescribe in writing, or as the court may direct under subsection (j)(1) of this section. Such material shall be made available on the return date specified in such civil investigative demand, or on such later date as the Attorney General may prescribe in writing. Such person may, upon written agreement between the person and the Attorney General, substitute copies for originals for all or any part of such material.

(g) Interrogatories. Each interrogatory in a civil investigative demand served under this section shall be answered separately and fully in writing under oath and shall be submitted under a sworn certificate, in such form as the civil investigative demand designates by:

(1) in the case of a natural person, the person to whom the civil investigative demand is directed; or

(2) in the case of a person other than a natural person, the person or persons responsible for answering each interrogatory.

If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate instead of an answer. The certificate shall state that all information required by the civil investigative demand and in the possession, custody, control, or knowledge of the person to whom the demand is directed has been submitted. To the extent that any information is not furnished, the information shall be identified and reasons set forth with particularity regarding why the information was not furnished.
(h) Oral examinations.

(1) Procedures. The examination of any person pursuant to a civil investigative demand for oral testimony served under this section shall be taken before an officer authorized to administer oaths and affirmations by the laws of this State or of the place where the examination is held. The officer before whom the testimony is to be taken shall put the witness under oath or affirmation and shall, personally or by someone acting under the direction of the officer and in the officer's presence, record the testimony of the witness. The testimony shall be taken stenographically and shall be transcribed. When the testimony is fully transcribed, the officer before whom the testimony is taken shall promptly transmit a certified copy of the transcript of the testimony in accordance with the instructions of the Attorney General. This subsection shall not preclude the taking of testimony by any means authorized by, and in a manner consistent with, the Superior Court Rules of Civil Procedure.

(2) Persons present. The investigator conducting the examination shall exclude from the place where the examination is held all persons except the person giving the testimony, the attorney for and any other representative of the person giving the testimony, the attorney for the State, any person who may be agreed upon by the attorney for the State and the person giving the testimony, the officer before whom the testimony is to be taken, and any stenographer taking such testimony.


(3) Where testimony taken. The oral testimony of any person taken pursuant to a civil investigative demand served under this section shall be taken in the county within which such person resides, is found, or transacts business, or in such other place as may be agreed upon by the Attorney General and such person.


(4) Transcript of testimony. When the testimony is fully transcribed, the Attorney General or the officer before whom the testimony is taken shall afford the witness, who may be accompanied by counsel, a reasonable opportunity to review and correct the transcript, in accordance with the Superior Court Rules of Civil Procedure applicable to deposition witnesses. Upon payment of reasonable charges, the Attorney General shall furnish a copy of the transcript to the witness, except that the Attorney General may, for good cause, limit the witness to inspection of the official transcript of the witness' testimony.


(5) Conduct of oral testimony.  Any person compelled to appear for oral testimony under a civil investigative demand issued under subsection (a) of this section  may be accompanied, represented, and advised by counsel, who may raise objections based on matters of privilege in accordance with the Superior Court Rules of Civil Procedure applicable to depositions. If such person refuses to answer any question, a petition may be filed in the Delaware Superior Court pursuant to subsection (j)(1) of this section for an order compelling the person to answer such question.

(6) Witness fees and allowances. Any person appearing for oral testimony under a civil investigative demand issued under subsection (a) of this section shall be entitled to the same fees and allowances that are paid to witnesses in the Delaware Superior Court.
(i) Custodians of documents, answers, and transcripts.

(1) Designation. The Attorney General shall serve as custodian of documentary material, answers to interrogatories, and transcripts of oral testimony received under this section.

(2) Except as otherwise provided in this section, no documentary material, answers to interrogatories, or transcripts of oral testimony, or copies thereof, while in the possession of the custodian, shall be available for examination by any individual, except as determined necessary by the Attorney General and subject to the conditions imposed by him or her for effective enforcement of the laws of this State, or as otherwise provided by court order.


(3) Conditions for return of material. If any documentary material has been produced by any person in the course of any investigation pursuant to a civil investigative demand under this section and:



a.  any case or proceeding before a court or grand jury arising out of such investigation, or any proceeding before any State agency involving such material, has been completed; or



b.  no case or proceeding in which such material may be used has been commenced within a reasonable time after completion of the examination and analysis of all documentary material and other information assembled in the course of such investigation; 


the custodian shall, upon written request of the person who produced such material, return to such person any material that has not passed into the control of any court, grand jury, or agency through introduction into the record of such case or proceeding.

(j) Judicial proceedings.

(1) Petition for enforcement. Whenever any person fails to comply with any civil investigative demand issued under subsection (a) of this section, or whenever satisfactory copying or reproduction of any material requested in such demand cannot be accomplished and such person refuses to surrender such material, the Attorney General may file, in a trial court of any county in which such person resides, is found, or transacts business, or the Delaware Superior Court located in the county in which an action filed pursuant to section 1203 of this Chapter is pending if the action relates to the subject matter of the civil investigative demand and serve upon such person a petition for an order of such court for the enforcement of the civil investigative demand.

(2) Petition to modify or set aside civil investigative demand.



a.  Any person who has received a civil investigative demand issued under subsection (a) of this section may file, in a trial court of any county within which such person resides, is found, or transacts business, and serve upon the Attorney General a petition for an order of the court to modify or set aside such civil investigative demand. In the case of a petition addressed to an express demand for any product of discovery, a petition to modify or set aside such demand may be brought only in the court of the county in which the proceeding in which such discovery was obtained is or was last pending. Any petition under this subparagraph a. of this subsection must be filed:




(i) within 20 days after the date of service of the civil investigative demand, or at any time before the return date specified in the civil investigative demand, whichever date is earlier; or




(ii) within such longer period as may be prescribed in writing by the Attorney General.



b.  The petition shall specify each ground upon which the petitioner relies in seeking relief under subparagraph a. of this subsection, and may be based upon any failure of the civil investigative demand to comply with the provisions of this section or upon any constitutional or other legal right or privilege of such person. During the pendency of the petition in the court, the court may stay, as it deems proper, the running of the time allowed for compliance with the civil investigative demand, in whole or in part, except that the person filing the petition shall comply with any portion of the civil investigative demand not sought to be modified or set aside.


(3) Petition to modify or set aside demand for product of discovery. In the case of any civil investigative demand issued under subsection (a) of this section which is an express demand for any product of discovery, the person from whom such discovery was obtained may file, in the court in which the proceeding in which such discovery was obtained is or was last pending, a petition for an order of such court to modify or set aside those portions of the civil investigative demand requiring production of any such product of discovery, subject to the same terms, conditions, and limitations set forth in subparagraph (j)(2) of this section.


(4) Jurisdiction. Whenever any petition is filed in any court under this subsection (j) of this section, such court shall have jurisdiction to hear and determine the matter so presented, and to enter such orders as may be required to carry out the provisions of this section. Any final order so entered shall be subject to appeal in the same manner as appeals of other final orders in civil matters. Any disobedience of any final order entered under this section by any court shall be punishable as a contempt of the court.

(k) Disclosure exemption. Any documentary material, answers to written interrogatories, or oral testimony provided under any civil investigative demand issued under subsection (a) of this section shall be exempt from disclosure notwithstanding any provisions of Delaware’s Freedom of Information Act to the contrary.”
SYNOPSIS

This Act amends the Delaware False Claims and Reporting Act to meet the guidelines set forth by the Department of Health and Human Services’ Office of Inspector General for Delaware to receive a 10% increase above the state share in all Medicaid fraud recoveries.


This Act also streamlines and updates the procedures for handling qui tam cases by the Attorney General’s office.


This Act also adds two liability provisions to provide for liability when a person or entity learns after the fact that it benefited from incorrect payments by, or submissions of incorrect claims to, the Government, and then fails to tell the Government about it.


This Act also provides a posting requirement for employers to post a summary of the Act. 

Finally, this Act provides for a limited amount of the State’s recoveries under this Act to be used to fund the false claims litigation efforts by the Attorney General.
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